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ENTRAPMENT 


The  leading  case  regarding  the  doctrine  of  entrapment  is  R.  v.  Mack ,  [1988]  2  S.C.R.  903.  In  that 
case  Lamer  J.  (as  he  then  was),  writing  for  the  Court,  held: 

As  mentioned  and  explained  earlier,  there  is  entrapment  when: 

(a)  the  authorities  provide  a  person  with  an  opportunity  to  commit  an 
offence  without  acting  on  a  reasonable  suspicion  that  this  person  is 
already  engaged  in  criminal  activity  or  pursuant  to  a  bona  fide  inquiry; 

(b)  although  having  such  a  reasonable  suspicion  or  acting  in  the  course  of 
a  bona  fide  inquiry,  they  go  beyond  providing  an  opportunity  and  induce 
the  commission  of  an  offence. 

It  is  neither  useful  nor  wise  to  state  in  the  abstract  what  elements  are  necessary  to 
prove  an  entrapment  allegation.  It  is,  however,  essential  that  the  factors  relied  on 
by  a  court  relate  to  the  underlying  reasons  for  the  recognition  of  the  doctrine  in 
the  first  place. 

Since  I  am  of  the  view  that  the  doctrine  of  entrapment  is  not  dependant  upon 
culpability,  the  focus  should  not  be  on  the  effect  of  the  police  conduct  on  the 
accused's  state  of  mind.  Instead,  it  is  my  opinion  that  as  far  as  possible  an 
objective  assessment  of  the  conduct  of  the  police  and  their  agents  is 
required.  The  predisposition,  or  the  past,  present  or  suspected  criminal  activity 
of  the  accused,  is  relevant  only  as  a  part  of  the  determination  of  whether  the 
provision  of  an  opportunity  by  the  authorities  to  the  accused  to  commit  the 
offence  was  justifiable.  Further,  there  must  be  sufficient  connection  between  the 
past  conduct  of  the  accused  and  the  provision  of  an  opportunity,  since  otherwise 
the  police  suspicion  will  not  be  reasonable.  While  predisposition  of  the  accused 
is,  though  not  conclusive,  of  some  relevance  in  assessing  the  initial  approach  by 
the  police  of  a  person  with  the  offer  of  an  opportunity  to  commit  an  offence,  it  is 
never  relevant  as  regards  whether  they  went  beyond  an  offer,  since  that  is  to  be 
assessed  with  regard  to  what  the  average  non-predisposed  person  would  have 
done. 

The  absence  of  a  reasonable  suspicion  or  a  bona  fide  inquiry  is  significant  in 
assessing  the  police  conduct  because  of  the  risk  that  the  police  will  attract  people 
who  would  not  otherwise  have  any  involvement  in  a  crime  and  because  it  is  not  a 
proper  use  of  the  police  power  to  simply  go  out  and  test  the  virtue  of  people  on  a 
random  basis.  The  presence  of  reasonable  suspicion  or  the  mere  existence  of  a 
bona  fide  inquiry  will,  however,  never  justify  entrapment  techniques:  the  police 
may  not  go  beyond  providing  an  opportunity  regardless  of  their  perception  of  the 
accused's  character  and  regardless  of  the  existence  of  an  honest  inquiry.  To 
determine  whether  the  police  have  employed  means  which  go  further  than 
providing  an  opportunity,  it  is  useful  to  consider  any  or  all  of  the  following 
factors: 
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•  the  type  of  crime  being  investigated  and  the  availability  of  other 
techniques  for  the  police  detection  of  its  commission; 

•  whether  an  average  person,  with  both  strengths  and  weaknesses,  in  the 
position  of  the  accused  would  be  induced  into  the  commission  of  a 
crime; 

•  the  persistence  and  number  of  attempts  made  by  the  police  before  the 
accused  agreed  to  committing  the  offence; 

•  the  type  of  inducement  used  by  the  police  including:  deceit,  fraud, 
trickery  or  reward; 

•  the  timing  of  the  police  conduct,  in  particular  whether  the  police  have 
instigated  the  offence  or  became  involved  in  ongoing  criminal  activity; 

•  whether  the  police  conduct  involves  an  exploitation  of  human 
characteristics  such  as  the  emotions  of  compassion,  sympathy  and 
friendship; 

•  whether  the  police  appear  to  have  exploited  a  particular  vulnerability  of  a 
person  such  as  a  mental  handicap  or  a  substance  addiction; 

•  the  proportionality  between  the  police  involvement,  as  compared  to  the 
accused,  including  an  assessment  of  the  degree  of  harm  caused  or  risked 
by  the  police,  as  compared  to  the  accused,  and  the  commission  of  any 
illegal  acts  by  the  police  themselves; 

•  the  existence  of  any  threats,  implied  or  express,  made  to  the  accused  by 
the  police  or  their  agents; 

•  whether  the  police  conduct  is  directed  at  undermining  other 
constitutional  values. 

This  list  is  not  exhaustive,  but  I  hope  it  contributes  to  the  elaboration  of  a 
structure  for  the  application  of  the  entrapment  doctrine. 


Lamer  J.  held  that  entering  a  stay  on  the  basis  of  entrapment  should  only  be  considered  if  it  is 
absolutely  clear  that  the  Crown  has  discharged  its  burden  of  proving  beyond  a  reasonable  doubt 
that  the  accused  committed  all  the  essential  elements  of  the  offence.  Otherwise,  the  accused  is 
entitled  an  acquittal.  Lamer  J.  also  held: 

...The  onus  lies  on  the  accused  to  demonstrate  that  the  police  conduct  has  gone 
beyond  permissible  limits  to  the  extent  that  allowing  the  prosecution  or  the  entry 
of  a  conviction  would  amount  to  an  abuse  of  the  judicial  process  by  the  state.  The 
question  is  one  of  mixed  law  and  fact  and  should  be  resolved  by  the  trial  judge.  A 
stay  should  be  entered  in  the  "clearest  of  cases"  only. 


